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NOTES
TAX ASPECTS OF GOOD WILL AND COVENANTS
NOT TO COMPETE IN THE TRANSFER OF
PARTNERSHIP INTERESTS
A great deal of flexibility and latitude is afforded the lawyer in
planning the tax consequences attendant to the transfer of a partnership interest. A partner may either sell his interest to an outsider, or
receive a liquidating distribution from the partnership itself in exchange for his interest. Althought both means of termination achieve
similar tax consequences, good will and covenants not to compete may
be used to vary the tax results in either instance.
The policy behind and the results arising from the use of good will
and covenants not to compete applies equally to all business entities
and is not limited solely to the partnership. To a great extent, the tax
rules applicable to the termination of the partnership interest are
overridden and must be integrated into the tax considerations involved in the use of good will and the covenant. The use of good will
and the covenant deserves attention in relation to the partnership
partly because of the two types of transfers possible. Each type embodies some of the considerations involved in the use of good will in
regard 'to the transfer of either a sole proprietorship or of corporate
stock.
In any event, the acquiring and relinquishing parties should be
aware of the availability in many instances of a choice in the method
of termination and the tax consequences resulting from the use of
good will or the covenant not to compete.
GOOD WML IN GENERAL

Before a consideration of the tax factors incident to the transfer of
good will may be undertaken, it is necessary to establish that good
will does in fact exist as a separate asset. Although a thorough discussion of the existence of good will is beyond the scope of this note,
the essential characteristics may be briefly summarized. It must be
realized that a business may be one to which good will does not
attach or one in which it exists only with regard to one person and
is personal to him.1 For businesses solely dependent on the owner's
skills and personal characteristics, no part of the sales price may be
1. Rev. Rul. 480, 1957-2 Gum. BuLL. 47.
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allocated to good will. If good will is not solely dependent, then the
existence of "transferable good Aill" is possible.2 Of particular interest to the practicing attorney is the fact that good will of a lawyer
is not severable from the person; thus, amounts received for a lawyer's
r 3 A revenue ruling to this
practice may not be allocated to that item.
4
effect is predicated upon a 1935 case in which a lawyer who had built
up a practice established a partnership with two other attorneys
whereby each of the new partners agreed to pay him $25,000. The
lawyer contended that this payment was for good will, although he
admitted he could not have sold the entire good will, withdrawn altogether, and thereby have realized capital gain treatment. The court
held that the amounts paid him were merely anticipated future income
and should be taxed to 'him at ordinary income rates.
Another difficult determination that must be made has been the
subject of considerable discussion. This problem concerns the valuation to be placed upon good will once it has been found to exist. The
theory applied by the Internal Revenue Service to determine the value
of good will is capitalization of earning power attributable to good
will.5 To determine this amount, the very difficult task of attributing
net earnings to tangible assets must first be undertaken. Any remaining net earnings are viewed as a product of good will and will be
capitalized to determine its value.
As a practical matter in most transfers of interests in which good
will is involved, the positions of the buyer and seller are adverse. The
seller desires a high allocation of purchase price to good will because
of the capital gain treatment accorded such amount. The buyer bargains for a low allocation to good will because good will, although a
capital asset is nondepreciable. 6 The conflict between buyer and
seller over good will is more easily illustrated by viewing the sale of a
sole proprietorship. Many of the same features to be discussed concerning the transfer of a sole proprietorship exist in the transfer of
partnership interests.
The sale of a business operated as a sole proprietorship is viewed as
a sale of the individual assets of the business; thus, the sale price must
be allocated among the various assets with accompanying separate
computation of gain and loss. 7 Of the individual assets, inventory,
accounts receivable, and perhaps property subject to section 1245,8
2.
3.
4.
5.
6.
7.
8.

Rev. Rul. 301, 1960-2 Cum. BuLL. 15.
Rev. Rul. 114, 1962-2 Cum. BuLL. 15.
O'Rear v. Commissioner, 80 F.2d 473 (6th Cir. 1935).
A.R.M. 34, 2 Cum. BuLL.31 (1920).
Treas. Beg. §1.167(a)-3 (1963).
Williams v. McGowan, 152 F.2d 570 (2d Cir. 1945).
Generally, §1245 property is personal property subject to depreciation
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will give rise to ordinary income. Consequently, the seller will desire
a low allocation of the total purchase price to these items. If he can
secure a high allocation to good will, less of the total purchase price
will be available to allocate to the ordinary income producing items.
The buyer desires to keep at a minimum the amount allocated to good
will for two reasons. First, there will be potentially more purchase
price allocable to inventory and accounts receivable so that his basis
for these items will be higher; thus, on the sale of the inventory and
the collection of the accounts receivable, the amount realized and
taxed to him as ordinary income will be lower. The second reason for
the buyer's desire to keep the allocation to good will low is to insure
that a greater amount of the purchase price will be available to
allocate to the depreciable assets, which will result in the continuing
recovery of cost expended for those assets.
With such adverse interests on either side of the transaction, it
would appear, in theory at least, that the allocation found in the
sales contract should be taken as the final valuation for good will. The
Treasury has stated that for certain transfers of partnership interests
"the valuation placed upon good will by an arm's length agreement of
the partners, whether specific in amount or determined by a formula,
shall be regarded as correct." 9 Congress desired a more strict valuation of good will than the one adopted by the Treasury; both the House
and Senate suggested that a partner's capital interest should include
good will only to the extent of fair market value to persons outside the
partnership. 10

TANSFs

oF PAITNmisHp INTEMEsTs

Generally there are two types of transfers of partnership interests
contemplated by the Internal Revenue Code. The partnership interest
may be sold outright to the other partners or to outsiders,"1 or the
partner may relinquish his interest to the partnership itself and receive
a distribution in liquidation of his interest.' 2
allowances under §167. Gains on the sale of such property are taxed as ordinary
income to the extent of depreciation deductions taken after 1961.
9. Treas. Reg. §1.736-1(b)(3) (1968).
10. H.R. BEP. No. 1337, 83d Cong., 2d Sess. 230 (1954); S. Bin'. No. 1622,
83d Cong., 2d Sess. 395 (1954). See also Estate of Masquelette v. Commissioner,
239 F.2d 322 (5th Cir. 1956); O'Rear v. Commissioner, 80 F.2d 473 (6th Cir.

1935).
'Ev.
CoDE
12. INT. 1REv. CODE
11. IN1T.

oF

1954, §741.

OF 1954,

§751(a).
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Liquidating Distributionby the Partnership
Under section 736, a partnership may purchase the interest of a
deceased or retiring partner by making payments in liquidation of
the partner's interest. 13 In order for the transaction to be treated under section 736 the liquidation must be undertaken by the partnership
itself and the partner's interest must be completely liquidated. 14 The
deceased or retiring partner will receive capital gain or ordinary income treatment depending on the classification of the payment as
either (1) a distribution by the partnership, or (2) a guaranteed payment or distributive share of partnership income.15
Section 736(b) (1) states that payments made in liquidation shall
be considered a distribution by the partnership. When the payments
are treated as a distribution, the partner is allowed to recover tax
free his adjusted basis in the partnership, and any excess or loss is
considered as gain or loss from the sale of a partnership interest.16
Gain or loss from the sale of a partnership interest is generally treated
as gain or loss from sale of a capital asset. 1 7 There are three exceptions
to this general rule. The first exception includes unrealized receivables
as defined in section 751; 18 items so classified are not considered payments for interest in partnership property and are specifically precluded from receiving capital gain treatment under section 736(b).
The second exception includes substantially appreciated inventory
items. Items falling within both of these exceptions are not specifically
excluded under section 736 from receiving capital gain treatment
under 736(b). However, the distribution under section 736 is considered the same as the sale of the partnership interest. The sale of a
partnership interest will give rise to ordinary income when substantially appreciated inventory items and unrealized receivables 19 are
present. Therefore, such items are prevented from receiving capital
gain treatment by 786(b). The third exception is good will, which is
specifically treated in section 736. Good will is precluded from capital
gain treatment except to the extent that the partnership agreement
provides for payment with respect to good will.20 Capital gain treatment will be accorded good will on a liquidating distribution if the
RLv. CODE: OF 1954, §786.
14. Treas. Reg. §1.736-1(a)(1) (1963).
13. INT.

15. Commonly known as "736(a) and 786(b) payments."
16. INT. REv. CODE OF 1954, §§781(a), 782(a).

17.

INT. REV. CODE OF

1954, §741; see also note 13 supra.

18. INT. 1Ev. CODE OF 1954, §736(b) (2). For a discussion of the §751 definition of "unrealized receivables," see text at note 29 infra.
19. Supra note 16.
20. NT. PREv. CODE OF 1954, §786(b)(2)(B).
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partnership has attributed a basis to good will.21 In such an instance
the amount received for good will is treated as payment for an interest
in partnership property.
Section 736(a) is a catchall and provides that if a payment is not
a payment for an interest in partnership property under 736(b), then
it is considered either a distributive share of partnership income or
a guaranteed payment to the recipient, and to the extent so considered
22
will be subjected in either case to ordinary income rates.
If a retiring or deceased partner receives capital gain treatment
under 736(b), the partnership making the payment to him gets no
deduction or exclusion from income. However, a basis adjustment is
possible if the partners had previously elected the basis adjustment
provided by section 734.
If a retiring or deceased partner receives ordinary income treatment under 736 (a), such payments considered "guaranteed payments"
are deductible by the partnership as ordinary and necessary business
expenses. 23 The payments considered as a distributive share of partnership income will thus reduce the amount of ordinary partnership
income taxable to the remaining partners.
Good will plays an important part in determining the tax consequences to the retiring or deceased partners and those to the partnership. If no mention of good will is made in the provisions of the
partnership agreement covering liquidation of partnership interests,
any payment for good will is considered part of the distributive share
of income or guaranteed payment. As such, the payment for good will
results in ordinary income to the recipient and a deduction to the
partnership. If the partnership agreement provides that "reasonable"
payments for good will are to be considered as payment for part of
the partner's interest in partnership property, then the amount allocated to good will is considered a distribution by the partnership.
Since any gain arising from a distribution will be treated as a gain
from the sale of a partnership interest, the deceased partner's estate
or the retiring partner will receive capital gain treatment. In the situation in which payment is made in liquidation of the deceased partner's
interest, there is a double benefit accruing to the successor in interest.
The payment will not be viewed as income in respect of a decedent
to be taxed at ordinary income rates. Moreover, the decedents successor will take a stepped-up basis for the item of good will; thus,
there is a good chance that the portion of the payment representing
the difference between the decedent's basis and the fair market value
at the time of his death will escape capital gain tax rates.
21. Treas. Reg. §1.736-1(b)(3) (1963).
22. INT. REv. CODE OF 1954, §§702, 707(c).
23. INT. REYv. CODE OF 1954, §707(c).
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Generally any "reasonable" value placed on good will in an arm's
length transaction will be regarded as correct. 24 Either a specific
amount or formula determination may be used. The flexibility offered
by the use of good will is further increased by the fact that the partnership agreement may be amended at the time of termination of the
interest in order to provide payment for good will.2 5
Several recent decisions have a bearing on the extent to which
the partners are free to deal with good will as they desire. The Tax
Court in a 1962 case 26 stated flatly that capital gain treatment will be
denied a taxpayer when his interest in a partnership is liquidated and
the partnership agreement does not specifically provide that part of
the amount paid was for good will. However, in a 1962 second circuit
decision 27 the Tax Court was affirmed in its finding that the purchaser
had paid a portion of the purchase price for good will even though
there was no allocation of good will in the contract. The evidence
cited by the court in support of such a finding was the fact that inventory items were worth less than one-half the valuation placed upon
them and the fact that a value was not allotted to the name of the
business, which was continued in use. The court rejected the argument that the determination of the nonexistence of good will by the
parties in an arm's length transaction should not be disturbed. It
seems a reasonable conclusion that despite an appearance of complete
flexibility, the tax planner should exercise some discretion in the use of
good will to alter tax consequences.
Sale of PartnershipInterests
An outright sale of the partnership interest is governed by section
741 of the Internal Revenue Code. The sale is viewed as a sale of a
capital asset and capital gain treatment is generally accorded the
amount realized by the selling partner, except for amounts allocated
to what are commonly known as section "751 items." 28 Section 751
items consist of unrealized receivable of the partnership and substantially appreciated inventory items.2 9 Unrealized receivables indude, to the extent not already includible in income, the right to payment for goods delivered or to be delivered or services rendered or
to be rendered if such amounts would be treated as amounts received
from sale or exchange of property other than capital assets.3 0 In other
24.
25.
26.
27.

Treas. Reg. §1.736-1(b)(3) (1963).
Treas. Reg. §1.761-1(c) (1963).
Smith v. Commissioner, 37 T.C. 1033 (1962).
Meister v. Commissioner, 302 F.2d 54 (2d Cir. 1962).
28. INT. REV. CoDE: oF 1954, §741.
29. INT. REv. CODE OF 1954, §751(a).
30. INT. REv. CODE oF 1954, §751(c).
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words, if something other than a capital asset has been sold by the
partnership and the right to payment from such sale still exists, and
if the amount has not been included in the gross income of the partnership, such item is a section 751 item.
Substantially appreciated inventory items must meet two tests in
order to be considered section 751 property. First, they must be inventory items, 3 1 which means the property must be:
(1) stock in trade or other property includible in inventory,
(2) property held by the partnership primarily for sale to
customers in the ordinary course of its trade or business,
(3) property that will not be considered a capital asset or
section 1231 property when sold, or
(4) property held by the partnership that, if held by the
partner, would be the type of property described in the above
three categories.
Secondly, the inventory items must have appreciated substantially
in value.32 To determine if this second requirement is met a twofold
test is encountered. The fair market value of the inventory items must
exceed 120 per cent of the adjusted basis of such property to the
partnership, and exceed ten per cent of the fair market value of all
partnership property other than money. If both the "inventory item"
and "substantial appreciation" tests are met, the property will be classified as section 751 items. The portion of the purchase price attributable to these items will be considered "amounts realized from the
sale or exchange of property other than a capital asset"3 3 and taxed at
ordinary income rates to that extent.
The requirement of allocating to certain assets held by the partnership a portion of the purchase price received from the outright sale
by a partner of his interest in those assets, closely resembles the requirement of allocation of purchase price to each of the assets upon
the sale of a sole proprietorship. 34 However, according to section
741, the portion of the purchase price resulting from the sale of a
partnership interest not allocated to section 751 items "shall be considered as gain or loss from the sale or exchange of a capital asset."
It appears that allocation among individual assets other than section
751 items is not required and in this regard the transfer of the partnership interest is similar to the transfer of corporate stock. The sale of
corporate stock is viewed as the sale of an interest in the business en31. INT. RE .

CODE-OF
OF
INT. REaV. CODE OF

1954, §751(d)(2).

32. INT.REV. CODE

1954, §751(d)(1).
88.
1954, §751(a)
84. Williams v. McGowan, 152 F.2d 570 (2d Cir. 1945).
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tity and not as the sale of the tangible assets and good will of the
entity.33 Since the interest of the selling partner in partnership assets
other than section 751 items is considered a capital asset in its entirety,
subject to capital gain treatment, he has no reason to be concerned
with allocating any amount to good will. The only allocation necessary
concerns section 751 items and generally such allocation in an arm's
length agreement will be regarded as correct.36
The purchasing partner's basis for his interest in the partnership
is determined under section 1012. 37 Since the partner's basis under
section 1012 will be cost, it appears he also has no reason to bargain
over the portion of the purchase price allocated to various assets other
than section 751 items because no adjustment to the basis of partnership property may take place unless the partnership has previously
elected such adjustment under section 754.38 Even if the election is
in effect, such adjustment to basis is "with respect to the transferee
partner only,"3 9 and the formula that provides for allocating the total
adjustment among the various partnership assets is automatically
applied.40
The use of good will by the selling and buying partners in order
to vary the tax results attendant such transfer does not seem to be
very important in the situation of an outright sale of the partnership
interest. The capital asset approach taken regarding the sale of a
partnership interest minimizes the flexibility normally associated with
good will in the sale of a sole proprietorship.
UsE OF CovENANTs NoT To CoMPETE

The covenant not to compete is governed by entirely different tax
considerations from good will, even though such a covenant is closely

associated with and is often indistinguishable from good will. Even
though a capital asset approach to the sale of a business entity is
taken-as in the case of the sale of a partnership interest and the sale
of stock of a corporation-the covenant not to compete may often be
used to vary the tax consequences arising from such a sale.
Consideration received for the covenant is taxable as ordinary
income. 41 The recipient of such a covenant may amortize the cost
of the asset over the period of years it is to run, and thereby recover
85. Hamlin's Trust v. Commissioner, 209 F.2d 761 (10th Cir. 1954).
86. Treas. Reg. §1.751-1(a)(2) (1963).
87. INT. BEv. CODE OF 1954, §742.
38. INT. 1Ev. CODE OF 1954, §743(a).
39. INT. BEv. CoDE OF 1954, §748(b).
40. INT. REv. CODE OF 1954, §755.
41. Salvage v. Commissioner, 297 U.S. 106 (1935); Beales Estate v. Commissioner, 82 F.2d 268 (2d Cir. 1936).
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the capital outlay for the intangible asset. The respective positions
of the buyer and seller concerning a covenant not to compete are
apparently adverse, as they are with respect to the transfer of good
will. However, in the partnership operation the overall tax picture
of the partners may be such that, in a liquidating distribution situation
under section 786, the retiring partner can give a covenant and receive
a larger distribution, while the remaining partners benefit to a greater
extent by being able to offset partnership ordinary income by the
amortization of the cost of the covenant.
Any activity along these lines should be undertaken cautiously
because the courts have not placed covenants not to compete beyond
inquiry.42 Thus, the covenant must be specifically dealt with in the
contract. But even when express provisions govern the covenant, the
court must ascertain whether the covenant can be segregated so that
it is possible that a separate item has actually been subjected to
the bargaining process.43 If the covenants function is primarily to
assure the purchaser of the beneficial enjoyment of good will, then
the covenant is regarded as nonseverable from the good will transferred.44 If the covenant is an integral part of good will, it is in effect
an intangible capital asset. The amount allocated to the covenant will
be capital gain to the seller 4 i and the cost will not be recoverable
through the use of amortization over the effective duration of the
covenant. As stated in a 1954 case,46 the allocation of the purchase
price to the restrictive covenant depends on whether the parties treat
the covenant as a separate item in the deal.
In the 1956 fifth circuit case of Estate of Masquelette v. Commissioner47 the words "good will" were not used in the contract by which
partners sold their interests in an accounting partnership. However,
$12,000 was allocated to "intangible assets" and the agreement included a covenant not to compete. The commissioner's argument that
the amount received by the partners for their interests in intangible
assets should be ordinary income was not accepted by the court,
which stated that the determinative factor is a factual finding that
what was transferred gave the purchaser everything that could aid
him to "step in the shoes of the seller." The fact 'that the old partnership name was not allowed to be used was not controlling as to the
42. See, e.g., Ullman v. Commissioner, 264 F.2d. 305 (2d, Cir. 1959); Galena

Oaks v. Scofield, 218 F.2d 217 (5th Cir. 1954); Hamlin's Trust v. Commissioner,
209 F.2d 761 (10th Cir. 1954).
43. Hyde's Estate v. Commissioner, 42 B.T.A. 738 (1940).
44. Michaels v. Commissioner, 12 T.C. 17 (1949).
45. Toledo Newspaper Co. v. Commissioner, 2 T.C. 794 (1943).
46. Hamlin's Trust v. Commissioner, 19 T.C. 718 (1953), aff'd, 209 F.2d 761
(10th Cir. 1954).
47. 239 F.2d 822 (5th Cir. 1956).
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existence of good will. The court found the presence of good will, even
though it was not stated in the contract. It also found that the covenant was merely a means of assuring the purchasers that they would
receive the good will they had purchased. As such, the covenant was
nonseverable and the amount received by the sellers was capital gain.
In the Masquelette case a going concern was sold by the owners
and the consideration was received directly by them. An analogy can
be drawn between this case and the case of Toledo Newspaper Co. v.
Commissioner.48 In that case a corporation was sold and its corporate
stockholder gave a covenant not to compete. All the consideration
was paid to the selling corporation itself, not to the stockholders. The
court decided that the covenant was part of the assets and was necessary to prevent destruction of good will. Capital gain treatment
resulted. The Toledo Newspaper case must be distinguished from
Hamim's Trust v. Commissioner,49 in which the amount received for
covenants given by individual stockholders was taxed to them as
ordinary income. The court based the distinction on the fact that the
stockholders did not sell the assets and good will of a going concern
but rather sold stock-an asset itself.
The distinction prevalent in the corporate context is drawn, therefore, between the sale of the assets and good will of a going concern
and the mere sale of a capital asset representing that interest. If this
distinction can be carried over to the sale of a partnership interest,
which under section 741 is viewed as the sale of a capital asset, it
would seem to follow that a covenant would normally be a separate
item giving rise to ordinary income and amortization as it did in
Hamlirns Trust. On the other hand, if a partner's interest is liquidated
under section 786 and good will is specifically dealt with, it follows
that it would be much easier for a court to find a covenant nonservable
from good will.
However, despite the apparent difference in result possible by use
of a covenant not to compete in the sale of partnership interest, in a
1959 second circuit case5" the court stated that if a covenant is dealt
with independently and assigned a value, strong proof is necessary to
it is severable from good will. The
overcome the presumption that
51
court stated as a reason that:
the tax avoidance desires of the buyer and seller... are ordinarily antithetical, forcing them, in most cases, to agree upon a
treatment which reflects the parties' true intent with reference
to the covenants, and the true value of them in money.
48. Toledo Newspaper Co. v. Commissioner, supra note 45.
49. Hamlin's Trust v. Commissioner, supra note 46.
50. Ullman v. Commissioner, 264 F.2d 305 (2d Cir. 1959).

51. Id. at 808.
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One of the latest pronouncements by the court on the problem of
covenants not to compete with regard to transfers of partnership
interests is found in Schulz v. Commissioner.52 In that case a partner
sold his interest in a partnership to the remaining partners. Separate
consideration was specified for a covenant not to compete and no
amount was designated for good will. The covenant was for a period
of one year and covered hiring the partnership employees, soliciting
the partnership customer accounts, and opening a business within a
one-mile radius. At the time of the sale, the selling partner did not
realize that the amount received for the covenant would be ordinary
income to him. He argued that the covenant was valueless to the
continuing partners and that the covenant was actnally a part of the
good will sold. The court agreed with this contention. They stated
that the continuing partners knew the selling partner had no intention
of competing with the partnership and that a restraint of one year
would have been meaningless because it would have taken at least
that long to get established in business. The court did find that the
partnership had built up a great deal of good will and therefore
thought the amount allocated to the covenant was actually payment
for the good will. The selling partner received capital gain treatment
and, as a corollary, the continuing partners were not allowed to amortize the cost of the covenant.
The court in the Schulz case rejected the analogy between the sale
of stock and the sale of a partnership interest. Without discussion,
the court stated that Hamlin's Trust was distinguishable on the basis
that there it was merely stock, and not a direct proprietary interest
that was sold. If all courts reject the analogy between the sale of a
share of stock and the sale of a partnership interest, then in order
to decide the tax consequences attendant a covenant not to compete,
one must fall back on the severable-nonseverable dichotomy found in
the sole proprietorship situation. The court in the Schulz case dealt
with this dichotomy by saying that it is a meaningless basis from which
to make a determination. They suggested a reliance on the probative
value of facts to determine if the covenant has a genuine business
purpose. If a genuine business reason prompted the covenant, it
should stand as provided for in the contract.
The confusion surrounding a covenant not to compete leaves the
tax planner in somewhat of a quandry. The severable-nonseverable
distinction does appear to be meaningless because in nearly every
situation, the covenant is given to assure the purchaser of the use of
good will. However, if a sound separate basis can be shown for giving
52. 294 F.2d 52 (9th Cir. 1961).
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the covenant, the tax planner may successfully use it to vary the tax
consequences to the parties involved in the sale of a partnership
interest.
CONCLUSION

A few conclusions may be stated with regard to the use of good will
in the termination of partnership interests. When the partnership
liquidates a deceased or retiring partner's interest, reasonable amounts
allocated by the partnership agreement to good will receive capital
gain treatment. If no amount is so allocated in the partnership agreement, any amount paid for good will is treated as ordinary income
to the recipient.
If a partner sells his interest in a partnership outright, allocation
to good will is not important from the tax standpoint in deciding the
capital gain-ordinary income question because all gain, except that
amount attributable to section 751 items, will be treated as capital
gain. Allocation to good will is not important in settling the problem
of separating amounts paid for depreciable and nondepreciable assets
because the transferee partner's basis is adjusted according to a Treasury Regulation formula, and then only if the partnership has elected
a basis adjustment.
Amounts received for severable covenants not to compete will
give rise to ordinary income, although the recipient of this intangible
asset is permitted to amortize its cost over the period of its effectiveness. However, 'the tax planner is faced with the almost impossible
task of predicting whether a covenant is severable from good will.
In addition to this problem, the determination may first have to be
made whether the outright sale of a partnership interest will be treated
as a sale of a proprietary interest in the same manner as the sale of
a share of stock. If it is so viewed, the covenant will be regarded as
severable.
Many questions regarding the use of good will remain unanswered,
especially with regard to the termination of a partnership interest.
Nevertheless, certain rules have been established that indicate that the
practitioner may employ flexibility in this area in order to achieve the
desired tax treatment of the transaction.

J.
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